IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

ALFRED SHORT PLAI NTI FF
VS. CAUSE NO. 1:95CVv359-D-D
CITY OF VEST PO NT, Ms and

Rl CHARD STRI PLI NG, | ndividually

and in his Oficial Capacity as

Fire Chief of the City of Wst Point DEFENDANTS

MVEMORANDUM OPI NI ON

This cause conmes before the court upon the notion of the
defendants for summary judgnent as to the plaintiff's First
Amendnent retaliation clainms. The defendants filed with the court
a notion for summary judgnment on October 15, 1996 and requested
that a judgnent as a matter of |aw be granted in their favor as to
the plaintiff's First Amendnent clains, in addition to the
plaintiff's remaining clains. However, the defendants did not
raise in their nmotion or supporting brief the argunent that the
plaintiff's speech was not constitutionally protected because it
did not involve a matter of public concern. |Indeed, this premse
for dismssal was not outlined until the defendants filed their
rebuttal brief. The court granted the defendants' notion in part,
but allowed the plaintiff additional tinme in which to respond to

t he defendants' public concern argunent. Short v. City of West

Point, et al., Cause No. 1:95CV359-D-D (N.D. Mss. Dec. 17, 1996)

(Davidson, J.) (Menorandum OQpinion and Oder Ganting in Part

Motion for Sunmary Judgnent). The plaintiff has so responded and



the defendants have filed their rebuttal brief as to this issue.

The matter is now ripe for determ nation.

LEGAL DI SCUSSI O\

SUMVARY JUDGVENT STANDARD

Summary  j udgnent is appropriate "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed.R Cv.P. 56(c). The party
seeki ng sunmary judgnent carries the burden of denobnstrating that
there is an absence of evidence to support the non-noving party's

case. Celotex Corp. v. Catrett, 477 U S. 317, 325, 106 S. C

2548, 2553, 91 L.Ed.2d 265 (1986); Vera v. Tue, 73 F.3d 604, 607

(5th Gr. 1996). Once a properly supported notion for sumrary
judgment is presented, the burden shifts to the non-noving party to
set forth specific facts show ng that there is a genuine i ssue for

trial. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249, 106 S.

Ct. 2505, 2511, 91 L.Ed.2d 202 (1986); Brothers v. Klevenhagen, 28

F.3d 452, 455 (5th Cr. 1994). "Where the record, taken as a

whol e, could not lead a rational trier of fact to find for the non-

This court has previously set forth the full factual
under pi nnings of this cause of action and declines to do so
again. Short v. Gty of West Point, et al., Cause No. 1:95CVv359-
DD pp. 2-3 (NND. Mss. Dec. 17, 1996) (Davidson, J.)
(Memorandum Qpinion). Only facts relevant to the issue to be
decided will be related as necessary.
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nmoving party, there is no genuine issue for trial." Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 587, 106 S.

Ct. 1348, 89 L.Ed.2d 538 (1986); Federal Sav. & Loan Ins. v. Krajl,

968 F.2d 500, 503 (5th Gr. 1992). The facts are revi ewed draw ng
all reasonable inferences in favor of the party opposing the

nmotion. Banc One Capital Partners Corp. v. Kniepper, 67 F.3d 1187,

1198 (5th Cir. 1995); Mtagorda County v. Russel Law, 19 F. 3d 215,

217 (5th CGr. 1994).
1. FIRST AMENDMENT PROTECTI ON

In its sinplest terns, the issue before the court is whether
the defendants violated the First Amendnent when they allegedly
retaliated against the plaintiff for his filing of an EEOCC charge

based upon race discrimnation. The claimbrought before the EECC

r eads:
On or about Cctober 15, 1994, | learned that | had
not been selected for the pronotional position of Punp
Oper at or.

Chief Richard Stripling has not given nme a reason as
to why | was not sel ected.

| believe that | have been discrimnated against
because of ny race, Black, in violation of Title VII of
the Gvil R ghts Act of 1964, as anended because:

AVWiite fire fighter was pronoted who was not better
qualified for the position than |I am He failed the
pronotional test for the position, | passed with the
hi ghest score.?

2In his brief to the court on the retaliation claim the
plaintiff states that the full text of the EECC charge reads:
| have been enployed as a fire fighter EMI for two

years and ten nonths. On or about August 30, 1994, |
along with seven others, took the test for pronotion to
punp operator. | was the only Black. According to the
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EEQCC Charge, Exh. F att. Plaintiff's Response to Def endants' Motion
for Summary Judgnent. The plaintiff submts two premses in
support of his opposition to the defendants' notion. First, Short
contends that his EEOC charge alleging racial discrimnation by a
public body involves a matter of public concern and that
retaliation related to the charge thus violates the "free speech”
portion of the First Amendnent. Second, the plaintiff urges that
he is protected fromretaliation related to the maki ng of the EECC
charge by the "petition for redress of grievances" portion of the
First Amendnent wthout regard to whether the EEOC charge

inplicates a matter of public concern.

A Free Speech

scoring, | was one of the two to pass the test. About
two weeks after the test, we were interviewed by Chief
Richard Stripling, and Gty Council man Jessi e Har non.

On or about Cctober 15, 1994, | |earned that the
position had been filled. Ton [sic] Lawson (W was
pronmoted. Tony took the test wwth me and he was not
one of the ones who passed. There were about five
pronotions made around that sanme tine, all were Wite.
| believe that | have been discrimnation [sic] against
because of ny race, Black. | ambetter qualified for
the position than Tony, | passed the test, he did not.

Plaintiff's Brief on Whether Retaliation for Filing an EEOC
Charge of Racial Discrimnation Violates the First Anendnment
("Plaintiff's Brief on Retaliation") at 1-2. The plaintiff
provided the court with no citation subsequent to this quote
referencing fromwhence it was taken. The text of the EEOCC
charge attached as Exhibit Fto Plaintiff's Response to

Def endants’' Modtion for Summary Judgnent is quoted above in the
body of the opinion. Although differences exist between the two
gquotes, these discrepancies have no inpact on this court's
application of the public concern test to the context of the EECC
charge. The court would reach the sanme decision interpreting
ei t her quote.



The plaintiff does not dispute that the free speech cl ause of
the First Amendnent only protects a public enployee from
retaliationrelating to his speech if that speech invol ves a matter

of public concern. Wallace v. Texas Tech. Univ., 80 F.3d 1042

1050 (5th Gr. 1996). As this issue is not in contention, the
court shall first address whether the petition clause is also
subject to the public concern prerequisite before the court
concerns itself wth whether or not the speech in question actually

enbraces a matter of public concern.

B. Petition for Redress of Gievances

The First Amendnent provides that

Congress shall make no law respecting an

establishment of religion, or prohibiting the free

exerci se thereof; or abridging the freedomof speech, or

of the press; or the right of the people peaceably to

assenbl e, and to petition the governnent for a redress of

gri evances.
U S. Const. anend. |I. The plaintiff contends that the final clause
of the First Amendnment affords himprotection fromretaliation for
his filing a charge of racial discrimnation with the EECC. He
further submts that this protection remains intact irrespective of
whet her or not his EEOC charge contains material of concern to the
public. In support of his assertions, the plaintiff relies upon a

Third Crcuit case styled San Filippo v. Bongi ovanni, 30 F. 3d 424,

440-43 (3d Cr. 1994). After a thorough analysis of Suprenme Court

precedent and opi nions by other circuit courts addressing the sane



i ssue, the Third CGircuit held the Connick public concern threshol d®
i napplicable to the petition clause of the First Anmendnent. San
Filippo, 30 F.3d at 442. Instead the court endorsed a nore | eni ent
standard: First Amendnment immunity is invoked if the petitionis
"non-sham " irrespective of whether the petition addresses a matter
of public concern. |d. at 443 ("The nere act of filing a non-sham
petitionis not aconstitutionally perm ssible ground for discharge
of a public enpl oyee.").

The Third Crcuit recogni zed, however, that

each circuit court to consider the issue has held that a

public enployee who alleges that he or she was

disciplined in retaliation for having filed a |awsuit

agai nst his or her enpl oyer does not state a clai munder

8§ 1983 unless the lawsuit addressed a matter of public

concern.
ld. at 440 (citing cases). Two of the cases cited in support of

that statenment were Fifth Crcuit cases. 1d. at 440 n.19 (citing

Day v. South Park Indep. Sch. Dist., 768 F.2d 696, 703 (5th Cr.

1985), cert. denied, 474 U S. 1101, 106 S. (. 883, 88 L. Ed.2d 918

(1986); Rathjen v. Litchfield, 878 F.2d 836, 842 (5th Gr. 1989)).

3Connick v. Myers, 461 U.S. 138, 147, 103 S. Ct. 1684, 1690,
75 L. Ed.2d 708 (1983). As discussed nore thoroughly infra, the
Conni ck Court held that the First Amendnent only protects a
governnment al enployee fromretaliation based on expressive
conduct constituting speech when the speech in question addresses
a matter of "public concern.”™ |If the text of the speech may be
interpreted to enconpass a matter of concern to the public, then
the court nust bal ance the state's interest as an enployer in
pronmoting the efficiency of its workplace agai nst the enpl oyee's
interest as a citizen in commenting upon matters of public
concern. Connick, 461 U S. at 142, 103 S. C. at 1687.
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In Day, an untenured high school teacher filed a 8§ 1983 action
against the school district. Day clainmed that she was
unconstitutionally discharged in violation of the First Amendnent
in retaliation for her protestations concerning the principal's
unf avor abl e eval uati on of her performance. Day, 768 F.2d at 697-
99. Wen the appellate court affirmed the trial court's
determ nation that Day's conplaint to her supervisor concerned a
purely private matter and thus fell outside the anbit of protected
free speech, Day argued that the petition clause guarantees her a
right separate and distinct fromthat set forth in the free speech
clause. 1d. at 701. The Fifth GCrcuit disagreed:

[ Day' s argunent] assunes t hat, when a governnent enpl oyer

deals with its own enpl oyees, the protection afforded by

the petition clauseis entirely discrete fromand broader

than the shield afforded by the other clauses of the

first anmendnent, a premse that is undermned by the

Suprene Court's repeated references to these clauses as

bei ng overl appi ng. *
| d. The court went on to note the absurdity of allowi ng First
Amendnent i mmunity when an enpl oyee has the foresight to clothe a

personal conplaint with a formal grievance, but disallow ng such

protection when the enpl oyee voices personal displeasure outside

‘See, e.qg., McDonald v. Smith, 472 U.S. 479, 482-85, 105 S.
Ct. 2787, 2789-91, 86 L.Ed.2d 384 (1985) ("The right to petition
is cut fromthe sane cloth as the other guarantees of [the First]
Amendnent, and is an assurance of a particular freedom of

expression. . . . The Petition Cl ause was inspired by the sane
ideals of |iberty and denocracy that gave us the freedomto
speak, publish, and assenble. . . . These First Amendnent rights

are inseparable .

).



that protected forum
An enpl oyee's conplaint to her superior on a persona
matter is no nore a matter of public concern when
enbodied in a letter to himrequesting a hearing than it
i's when spoken to him
Id. at 703. The Day Court, however, specifically noted that it
| eft unaddressed "the situation that would be presented if a
gover nment enpl oyee sought assistance froma | egi sl ator or a nenber
of the executive branch in a position to accord her relief who was
not in the direct supervisory hierarchy.” [d. The facts of the
case sub judice are nore closely analogous to the matter the Day
Court left unaddressed. Short directed his grievance to the EECC,
a body certainly outside the control of Short's enployer.

The Fifth Crcuit cane closer to addressing the matter in

Brinknmeyer v. Thrall Indep. Sch. Dist., 786 F.2d 1291 (5th Cr.

1986). The facts of Brinkneyer are simlar to those of Day, except

the teacher's aide in Brinkneyer filed a | awsuit agai nst the school

district before she was actually fired. Wen the school district
|ater term nated her enploynent, it listed her failure to nmake a
good faith effort to resolve the matter before filing suit as one

of the reasons justifying her discharge. Brinkneyer, 786 F.2d at

1293-94. Bri nknmeyer then filed a second lawsuit for wongful
di scharge which the court consolidated with the first. Id. at
1294. The district court granted the defendants' notions for

summary judgnment holding that neither Brinknmeyer's conversations

Wi th her supervisor nor the filing of her first lawsuit net the
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Conni ck prerequisite of pertaining to a matter of public concern.
ld. The Fifth Crcuit reversed and stated that under the sunmmary
judgnment standard of viewing the evidence in the light nost
favorable to the nonnovant, the district court erred when it held
at that procedural juncture that Brinkneyer's speech did not touch
upon a matter of public concern. 1d. at 1295. Furthernore, the
appel l ate court noted that

the district court held that Brinkmeyer's right of access

to the courts under the first anmendnent was barred by

Conni cKk. The district court's conclusion, however,

appears based in part on its holding that the speech

Bri nknmeyer sought to protect in her initial action was

not of public concern. On remand, the district court

shoul d reconsider its holding in light of this court's

opi ni on.
ld. at 1295-96 (citing cases).® By not specifically addressing the

matter, the Brinkneyer Court inplicitly agreed with the | ower

court's determnation that the petition clause of the First
Amendnent is also subject to the Connick public concern
prerequisite.

The Fifth Grcuit ultimtely put to rest in Rathjen v.

Litchfield the i ssue of whether the public concern test applies to

the petition clause. 878 F.2d 836 (5th Gr. 1989). Rathjen, an

The Fifth Crcuit cited the followi ng cases for conparison:
Day, 768 F.2d at 702; Altman v. Hurst, 734 F.2d 1240, 1244 & n. 10
(7th CGr.) ("[A] private office dispute cannot be
constitutionalized nerely by filing a | egal action . . . ."
cert. denied, 469 U S. 982, 105 S. C. 385, 83 L.Ed.2d 320
(1984); Renfroe v. Kirkpatrick, 722 F.2d 714 (11th Cr.), cert.
denied, 469 U S. 823, 105 S. C. 98, 83 L.Ed.2d 44 (1984).
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enpl oyee of the City of Houston, filed a | awsuit against the Cty
after the Cty denoted her. Her working conditions continued to
deteriorate after the filing. Rat hjen, 878 F.2d at 837-38.
Follow ng a jury verdict in favor of Rathjen, the Cty appeal ed and
argued that Rathjen's claim of retaliation for protesting her
denotion and filing the lawsuit did not give rise to a federal
cause of action. 1d. at 841. The Fifth Grcuit agreed. 1d. The
Rat hj en Court noted that the Suprenme Court

established that the first anmendnent does not prevent a

government enpl oyer fromtaking action in response to an

enpl oyee' s expression that does not touch upon a matter

of public concern.
Id. (citing Connick, 461 U S. at 146, 103 S. C. at 1690).

The law is no different where the act which

élfegedly gave rise to the retaliation claim is the
filing of a grievance or a lawsuit.

Id. at 842 (enphasis added). The specific query facing the court
was whether or not Rathjen's resistance to her denotion "or her
filing of [the] lawsuit" enbraced matters of public concern. 1d.
(enphasi s added). The court found that Rathjen's actions were of
no concern to the public as set forth in Connick and reversed the
| ower court's judgnent.

Thus, the Fifth Grcuit in Rathjen determ ned that an enpl oyee
isonly entitled to First Arendnent protection fromretaliation for
the filing of a lawsuit if the subject of that suit is of concern
to the public. Based on this binding precedent, the court is of
the opinion that the petition clause of the First Amendnent is
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subject to the Connick public concern prerequisite.® The
under si gned can di scern no reason justifying the application of the
Connick prerequisite to the filing of a lawsuit, but not to the
filing of an EEOCC conplaint, as in the subject case. |Indeed, the
Fifth Grcuit has stated that there is no difference between
retaliation based on the filing of a lawsuit and retaliation
grounded on the filing of a grievance. Rathjen, 878 F.2d at 842.
As such, the text of Short's EEOC charge nmust enbrace a matter of
concern to the public in order to warrant protection under the
First Amendnent for retaliation based on the filing of that charge,
regardl ess of whether that protection is sought under the free
speech clause or the petition for redress of grievances cl ause.
[11. MATTER OF PUBLI C CONCERN

The court has determined that the plaintiff is entitled to the
shield of First Arendnent protection for retaliation based upon his
filing of an EEOCC charge only if the charge contains a matter of
concern to the public. This holding applies irrespective of

whet her the protection sought arises under the free speech cl ause

The plaintiff states in his brief to the court that "the
Fifth Crcuit has inplicitly held that filing a federal |awsuit
is protected by the First [A] nmendnment wi thout discussing whether
the contents of the |awsuit contained any matter of public
concern.” Plaintiff's Brief on Retaliation at 5. In support of
this statenent, the plaintiff cites Enlow v. Tishom ngo County,
962 F.2d 501 (5th Cr. 1992). After reading the Enl ow deci sion,
t he undersigned di sagrees with the plaintiff's interpretation of
any inplicit holding in that case with regard to the issue
involved in this retaliation claim

11



or the right to petition for redress of grievances cl ause. In
determ ni ng whet her speech involves a matter of public concern
courts must |ook to the content, form and context of the speech.

Wal |l ace, 80 F.3d at 1050 (citing Thonpson v. City of Starkville,

901 F.2d 456, 461 (5th Gir. 1990)).

When enpl oyee expression cannot be fairly considered as
relating to any matter of political, social, or other
concern to the comunity, governnent officials should
enjoy wde latitude in managing their offices, wthout
intrusive oversight by the judiciary in the nanme of the
First Amendnent.
* * *

[When a public enployee speaks not as a citizen upon
matters of public concern, but instead as an enpl oyee
upon matters only of personal interest, absent the nost
unusual circunstances, a federal court is not the
appropriate forumin which to review the w sdom of a
per sonnel decision taken by a public agency allegedly in
reaction to the enpl oyee's behavi or.

Conni ck, 461 U. S. at 146, 147, 75 L.Ed.2d at 719, 720.
The plaintiff asserts that
the notivating factor for the filing of the EEOCC charge
was Short's own concern about his not being pronoted. On
t he ot her hand, the EECC charge woul d be of interest to
the public since it conplains about a subject of great
national debate, race discrimnation, and because it
indicates that the Gty is nmaking enploynent decisions
for reasons other than nerit.
Short's Brief on Retaliation at 2. The plaintiff further
asseverates that the Suprenme Court has spoken to this i ssue and has
held that conplaints about racial discrimnation are inherently

matters of public concern. See Gvhan v. Western Line Consolidated

Sch. Dist., 439 U.S. 14, 99 S. Ct. 693, 58 L.Ed.2d 619 (1979). The

context of the speech in Gvhan, which speech the Court held
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protectabl e under the First Amendnent, is clearly distinguishable
fromthe context of the speech in the case sub judice. In G vhan,
the plaintiff privately criticized her enployer's practices and
policies, which she perceived to be racially discrimnatory.
G vhan, 439 U S. at 412-13, 58 L.Ed.2d at 622-23. G vhan spoke
out, albeit in private, as a citizen on a matter of general public
concern and the Suprene Court specifically noted that her speech
was "not tied to a personal enploynent dispute.” Connick, 461 U S
at 148 n.8, 75 L.Ed.2d at 721 n. 8.

In this case, Short has not spoken out as a citizen generally
concerned about racial discrimnation within the upper echel ons of
the Gty of West Point, but instead has spoken only as a enpl oyee
di stressed W th how his enpl oyer's al l egedl y racially
discrimnatory practices have affected him al one. The Fifth
Crcuit addressed a simlar scenario concerning alleged

discrimnation on the basis of national origin in Ayoub v. Texas A

& MUniv., 927 F.2d 834 (5th Cr. 1991). In that case, Ayoub, an
Egypti an-born professor enployed by Texas A & M University
("University"), consistently conpl ai ned about the University's pay
system Ayoub, 927 F.2d at 835-36. Wen his office was rel ocated
to a less than desirable locale, Ayoub filed suit alleging
retaliation based upon his objections tothe University's allegedly
discrimnatory pay scale. 1d. The Fifth Grcuit held that Ayoub's

speech did not involve a matter of public concern. ld. at 837
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Al though the plaintiff protested the University's allegedly two-
tier pay system (one pay scale for white, native-born professors
and a second pay scal e for foreign-born professors), he only did so
in reference to howit applied to him [d. The appellate court
not ed t hat

Ayoub consi stently spoke not as a citizen upon matters of
publ i c concern, but rather as an enpl oyee upon matters of
only personal interest. Certainly, Ayoub never attenpted
to air his conplaints in a manner that would call the
public's attention to the all eged w ong.

In sum there is no evidence that Ayoub expressed
concern about anything other than his own salary.

Al t hough pay di scrim nation based on national origin can

be a matter of public concern, in the context in which it

was presented in this case by Ayoub, it was a purely

personal and private matter. As we found in Terrell,’

Ayoub was not retaliated against, if he was at all, "for

speaking 'as a citizen upon matters of public concern,’

or for 'speak[ing] out as a citizen on a matter of

general concern, not tied to a personal enploynent

di spute.'"
ld. at 837-38 (quoting Terrell, 792 F.2d at 1363 (citations
omtted) (last enphasis in original)).

The reasoning of Ayoub al so precisely applies to the context
i n which Short's speech was made. Short's EECC charge only decries
the allegedly racially discrimnatory practices of the Gty of West

Point as they specifically applied to Short. Short all eges that he
was not pronoted to the position of Punp Operator, even though
anply qualified, sinply because he is a black man. As in Ayoub,

while City pronotions based on race can be a matter of public

Terrell v. University of Tex. Sys. Police, 792 F.2d 1360
(5th Gr. 1982).
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concern, in the context in which Short presented his conplaint, his
speech only touched on a purely personal and private matter.
Furthernore, the court is wunconvinced by the plaintiff's
attenpt to di stinguish Ayoub on the basis of which suspect class is
at issue. The plaintiff submts that
[ n] ot wi t hst andi ng t he public policy agai nst
di scrim nati on based upon national origin, it is hardly
arguable that discrimnation in pay based on nationa
origin raises the grave public debate as does [sic]
issues of race discrimnation. After all, race
discrimnation is a subject over which the nation has
fought a great civil war, and upon which such matters as
"affirmative action" . . . even now invoke rigorous
debat e.
Plaintiff's Brief on Retaliation at 3. Neither the Suprene Court
nor the Fifth Crcuit has ever made such a distinction and this
court refuses to do so here. The test set out in Connick and
consistently cited by courts is whether the plaintiff speaks as a
citizen upon matters of public concern or as an enployee upon
matters only of personal interest. Based upon the reasoning in
Ayoub, this court is constrained to hold that Short spoke only as
an enployee upon a nmatter of personal interest. As such, his

retaliation clainms nust fail as a matter of | aw because his speech

does not involve a matter of public concern.

CONCLUSI ON

It is undisputed that First Anmendnent protection for
retaliation based on expressive conduct constituting speech only

ari ses under the "free speech"” clause when the speech in question
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involves a matter of public concern. Based on Fifth Crcuit
precedent, this court holds that the public concern prerequisite
al so extends to any protection awarded under the "petition for
redress of grievances" clause. Because Short's speech i n questi on,
his EEOC charge of racial discrimnation, only touches upon a
personal and private matter instead of enbracing a matter of public
concern, the court finds that Short has failed to state a federal
retaliation claim under either the free speech clause of the
petition clause of the First Anmendnent. The defendants are
entitled to a judgnent as a matter of law as to the plaintiff's

retaliation clains.

A separate order in accordance with this opinion shall issue
t hi s day.
TH S t he day of January 1997.

United States District Judge
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

ALFRED SHORT PLAI NTI FF
VS. CAUSE NO. 1:95CV359-D-D

CITY OF VEST PO NT, M and

Rl CHARD STRI PLI NG I ndividual l'y

and in his Oficial Capacity as

Fire Chief of the Gty of Wst Point DEFENDANTS

ORDER GRANTI NG DEFENDANTS' MOTI ON FOR
SUMVARY JUDGVENT AGAI NST THE PLAI NTI FF' S
FI RST AMENDVENT CLAI M5

Pursuant to a nenorandum opi nion issued this day, the court
upon due consideration of the defendants' notion for summary
j udgnent against the plaintiff's First Amendnent clains finds the
notion well taken and shall grant it. Therefore, it is ORDERED
t hat :

1) the defendants' notion for summary judgnent as to the
plaintiff's First Amendnent retaliation clains is hereby GRANTED.

2) the plaintiff's claim for retaliation under the "free
speech"” clause of the First Amendnent is hereby DI SM SSED.

3) the plaintiff's claimfor retaliation under the "petition
for redress of grievances" clause of the First Amendnent is hereby
DI SM SSED.

All  nenoranda, depositions, affidavits and other matters
considered by the court in granting the defendants' notion for

summary judgnent are hereby incorporated and nmade a part of the
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record in this cause.

SO ORDERED t hi s day of January 1997

United States District Judge
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